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ABSTRACT

Upon the confirmation of a criminal offense, the public prosecutor, as the prosecuting authority, must decide whether
to initiate public prosecution. In this regard, two major approaches exist: the principle of legality in prosecution and
the principle of expediency in prosecution. Based on their criminal justice policy, and taking into account the
circumstances, criminal trends, and the overall cultural context of society, states may adopt one or both of these
approaches. In English law, it is widely accepted that criminal prosecution is based on the principle of expediency.
Accordingly, alternatives to criminal prosecution have a more prominent presence in the English legal system. As
a result of various studies conducted during the drafting of the Code of Criminal Procedure enacted in 2013, certain
aspects of these alternatives were incorporated into Iran’s legal framework. However, these alternatives have not
been adequately developed. The lack of development in this area is due to a multitude of barriers. Identifying these
barriers and offering solutions to overcome them—through a comparative perspective with English law—justifies
the necessity and objective of this study. Such a comparative examination may contribute to a transformation in
Iran’s criminal prosecution system through the application of alternative mechanisms. These barriers can be
categorized into two main types: theoretical challenges, such as the lack of conceptual frameworks or intellectual
foundations for implementing alternatives, and practical challenges, including the absence of functional
mechanisms for enforcement. Specific examples include a lack of attention to the objectives of punishment, a
prevailing punitive culture, restricted authority of law enforcement officers, and disregard for the individual
characteristics of offenders at the initial stage of criminal proceedings. The remainder of this article explores these
challenges in the development of alternatives to investigation and prosecution in the criminal justice systems of Iran
and England.
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EXTENDED ABSTRACT
Introduction

In recent years, the Iranian legislature has
taken preliminary yet valuable steps to
institutionalize  alternatives to criminal
prosecution by incorporating relevant
provisions into the Criminal Procedure Code
enacted in 2013. However, these legal
acknowledgments remain insufficient in both
scope and implementation. This paper
explores the theoretical and practical
challenges facing the development of
alternative prosecutorial measures,
particularly in light of the English criminal
justice system’s practices. Theoretically, the
resistance to these alternatives stems from
entrenched punitive mindsets among legal
actors and a public view of punishment as the
sole valid response to crime. The failure to
shift the prosecutorial paradigm from
punishment-centric to rehabilitation-focused
presents a substantial barrier. Additionally, in
practical terms, the Iranian criminal justice
system lacks the infrastructural capacity,
including  precise laws, institutional
mechanisms, and the discretionary authority
to apply alternatives effectively. By contrast,
the English legal system not only recognizes
but actively employs prosecutorial discretion
to divert cases based on a combination of
factors, such as crime severity, offender
profile, and the public interest (Ashworth &
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Redmayne, 2024; Hoyle & Sanders, 2020). This
comparative lens reveals that while Iran has
begun acknowledging alternative measures, its
systems remain underdeveloped and
underutilized, necessitating significant reform
efforts to align more closely with international
best practices.

A fundamental issue in applying alternatives
to prosecution lies in understanding the scope
of their applicability. This involves discerning
which crimes and offenders qualify for non-
prosecutorial outcomes. Many legal systems
define such eligibility by referencing crime-
based criteria, such as low-severity offenses.
For example, in England, prosecutorial
discretion 1is influenced by whether a
conviction is likely to result in significant
punishment; if not, prosecution is avoided
(Ashworth & Redmayne, 2024). These criteria
target "petty crimes," which—though socially
disruptive—do not carry the moral
condemnation of more serious offenses.
Islamic criminal policy supports this view by
emphasizing  discretionary = punishments
(ta'zir) for non-hudud offenses and allowing
for mediation before judicial escalation.
Furthermore, offender-based criteria—such as
age, mental state, and absence of criminal
history—are pivotal. England’s Crown
Prosecution Service Code stipulates that the
interests of justice might preclude prosecuting
a first-time juvenile offender to avoid



jeopardizing their future (Hoyle & Sanders,
2020). In Islamic jurisprudence, principles
such as repentance (tawba) and character
evidence also guide non-prosecution decisions
(Mir Khalili, 2014). Historical narratives
involving Ali ibn Abi Talib and the Prophet
Muhammad exemplify this emphasis on
evaluating moral character, remorse, and
social contribution before determining
punitive measures (Hassan ibn Ali Harani,
1997; Sheikh Saduq). This culturally embedded
emphasis on restorative values calls for
institutional reform to better recognize and
apply these criteria in the prosecutorial
process.

Despite the theoretical support in both Islamic
and Western criminal philosophies for non-
punitive alternatives, the expansion of such
mechanisms in Iran is hindered by multiple
theoretical barriers. First is the narrow view of
punishment’s goals. While reform and
deterrence are core objectives in both Islamic
and English systems, current practices
emphasize punitive outcomes over
rehabilitation (Gholami & Aghaei Midi, 2013;
Mir Khalili, 2014). Second is the disregard for
Islamic principles advocating the concealment
of wrongdoing (satr) to preserve social
cohesion and individual dignity (Muttaqi
Hindi). Inappropriate exposure of offenses
often exacerbates harm, contradicting the
intended moral impact of the justice system.
Third, there is insufficient infrastructural and
normative support to embed these values into
prosecutorial practices. For example, unlike
the English system, where public interest and
ethical considerations influence prosecutorial
discretion (Ashworth, 2020), Iran lacks
binding prosecutorial codes and directives,
rendering discretion inconsistent.
Additionally, many Iranian prosecutors fear
that leniency might erode public trust or
reduce the deterrent effect of criminal law.
These anxieties mirror historical debates, yet
empirical experiences from England and

Islamic jurisprudence indicate that judicious
non-prosecution does not erode but rather
enhances the justice system’s legitimacy and
rehabilitative potential.

The implementation of alternatives to
prosecution also faces practical hurdles in
Iran. One prominent challenge is the absence
of institutional structures akin to England’s
Victim Support centers and Offender
Rehabilitation Services, which coordinate
post-diversion treatment and reintegration
(Mir Khalili, 2014). Without such frameworks,
the Iranian judiciary is reluctant to divert
cases, fearing recidivism or public backlash.
Another critical challenge is the overwhelming
caseload of judges and prosecutors, which
undermines their capacity to evaluate each
case for diversion potential thoroughly. In
contrast, English prosecutors benefit from
procedural guidelines—such as the 1985
Prosecution of Offenses Act and the Crown
Prosecution Service Code—that clearly
delineate factors in favor of or against
prosecution (Bailey & Gunn, 2017).
Furthermore, Iran’s current laws use vague
language, rendering the use of alternatives
discretionary rather than obligatory. This legal
ambiguity = fosters  cautious, punitive
tendencies among judicial actors. A clearer
demarcation of eligible offenses and
mandatory consideration of alternatives,
similar to the English model, would encourage
more consistent and confident application of
such measures.

Cultural and institutional inertia further
hampers the development of prosecutorial
alternatives. For instance, many Iranian
judges are wary of innovative legal
instruments and prefer traditional punitive
responses due to perceived risks, such as non-
compliance by the accused or the possibility of
file reactivation. Such apprehensions are
compounded by the legal system's failure to
formally consider defendants’ personal
histories or establish mandatory personality
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assessments. This contrasts sharply with
England, where psychological, social, and
rehabilitative factors are considered from the
outset of prosecution, influencing decisions to
divert cases (Bailey & Gunn, 2017). Moreover,
Iran has not capitalized on indigenous dispute
resolution practices, such as tribal mediation
and community elder interventions—
mechanisms that closely align with restorative
justice philosophies. In England, over 43
formal restorative justice programs have been
implemented, offering structured alternatives
that reduce recidivism and promote victim
satisfaction (Rossner, 2020). Such programs
are underutilized in Iran despite their
compatibility with Islamic values and local
traditions. Harnessing these practices could
reduce systemic strain and foster community
ownership of justice.

Victim opposition and the limited authority of
police officers present additional challenges to
expanding alternative prosecution measures.
In Iran, victims have a significant influence
over prosecutorial decisions, often opposing
diversion in favor of retribution. In contrast,
English law grants limited procedural power to
victims, focusing instead on their broader
interests and wellbeing (Shapper & Kelly, 2015;
Zeinali & Maqdisi, 2013). The English model
emphasizes prosecutor autonomy in making
public-interest decisions, even against victim
preferences. Conversely, Iranian prosecutors,
bound by victim insistence, are often
compelled to pursue charges, even when
diversion would be more appropriate.
Furthermore, Iranian police officers possess
restricted authority in resolving low-level
crimes, as all investigative steps must be
sanctioned by a judge. In England, however,
police can issue formal cautions or warnings
that prevent judicial escalation (Ashworth &
Redmayne, 2024). This decentralized
discretion enables the English system to
resolve minor cases swiftly and efficiently. The
lack of equivalent authority in Iran contributes

to prosecutorial overload and inhibits
diversion. Additionally, ambiguities in the
legal criteria for applying alternatives leave
Iranian prosecutors uncertain about eligibility
and fearful of legal repercussions. A
comprehensive overhaul, including explicit
criteria and codified mandates, is required to
address these concerns.

In conclusion, the development and
institutionalization ~ of  alternatives to
prosecution in Iran remain in a nascent stage,
hampered by a combination of theoretical,
cultural, legal, and practical challenges. While
the 2013 Criminal Procedure Code makes
commendable initial references to such
mechanisms, it fails to provide the necessary
clarity, infrastructure, and incentives for their
widespread implementation. Comparatively,
the English legal system offers a more nuanced
and flexible model grounded in principles of
proportionality, = public  interest, and
rehabilitative justice. Lessons from both
English criminal practice and Islamic
jurisprudence suggest that a more dynamic,
context-sensitive approach to prosecution—
one that prioritizes social reintegration, victim
redress, and the minimization of criminal
stigmatization—can significantly enhance the
effectiveness and fairness of the criminal
justice system. To that end, the Iranian legal
system must pursue reforms that reduce its
reliance on punitive procedures, empower
discretionary decision-making based on
ethical and social considerations, and
establish institutional pathways for non-
punitive resolutions. Such efforts would not
only alleviate systemic burdens but also
cultivate a more humane and equitable model
of justice that aligns with both international
standards and indigenous legal traditions.
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